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ENDURING PRINCIPLES

R

unning a democracy is no easy
task. When the Framers embarked on
their democratic experiment more than
200 years ago, the nation's survival was
anything but a sure bet. The French organized
their own revolution, and in short order found
themselves governed by the guillotine. Napoleon
followed soon thereafter.

own experience, and the exigencies of forming
a new government—"a fabric without model"—
and, whose broad outlines were ultimately built
into their singular achievement, the American
Constitution. More than simply a political or
legal document, the Constitution provided an
economic and social roadmap for the society
the Framers hoped to achieve.

America succeeded for many reasons, among
them: the parliamentary and common law
precedents they inherited from England; the
absence of a feudal past that encumbered these
institutions; and abundant land and jobs for
just about anyone who wanted them. Perhaps
most important, a group of extraordinary
individuals came together at a shared time and
place that enabled them to shape and guide
the republic's early days.

That plan of government has endured and
evolved. But in the two centuries since its
inception, these underlying principles have
become tarnished or forgotten. They have been
replaced by a government premised on trading
short-term favors at the expense of articulating
a longer-term vision; on parochial ideologies
rather than principled decision-making; and on
an unending electoral process run by career
politicians and fueled by vast sums of money
masquerading as campaign funding.

These men well understood the value of a
dollar, but they were equally committed to
democratic ideals and willing to assume the
risks and demands of implementing them. By
and large, they framed their debates,
compromises, and subsequent actions in the
context of larger principles. These principles
reflected contemporary political wisdom, their

Policy Today seeks to report and discuss issues
in the context of these larger principles. In so
doing, we hope to provide a public forum for
elected officials who care enough to
communicate beyond talking points or spot TV
commercials—a forum they (and the nation)
well deserve.
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LETTERS TO THE EDITOR

STOP THE PARTISANSHIP!

A

ll of our representatives have failed us!
They should set priorities and take care of
them one at a time. Every representative has
an opinion, but the leaders must require
staying on a particular subject until it is
resolved. They must stop the partisanship!
Representatives are elected to run the complete
business of the government—not just a portion
of it. It is time for our representatives to
stop being politicians and start becoming
statesmen.

Donald Rafferty
Hemet, California

THIS MONTH IN POLICY HISTORY

MAY 9, 1974: HOUSE VOTES
TO INITIATE IMPEACHMENT
PROCEEDINGS
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MAY 18, 1908: CONGRESS MANDATES
USE OF "IN GOD WE TRUST"

T

he separation of church and state may be one of
the founding principles of our nation, but that doesn't
mean the rules aren't bent from time to time. Following
the advice of Civil War era Treasury Secretary Salmon P.
Chase, who once said that "the trust of our people in God
should be declared on our national coins," Congress passed
legislation requiring just that.

MAY 27, 1787: THE CONSTITUTIONAL
CONVENTION BEGINS

I

t began as a response to the overwhelming weakness of
the Articles of Federation and ended in what is now the
oldest written constitution in the world. Over the course
of three months of lively debate and deliberation, delegates
to the convention crafted a federal republic characterized
by innovative political theories such as checks and
balances and separation of powers.
TOP OIL AND GAS CAMPAIGN CONTRIBUTORS: 2006

N

early two years after the botched burglary
of the Democratic National Committee
offices in Washington D.C., the U.S. House
of Representatives voted to begin impeachment
proceedings against President Richard M.
Nixon. The ensuing investigation revealed a
cover-up with roots in the White House. Facing
the prospect of impeachment, Nixon resigned
his post in disgrace on August 8, 1974.
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THE ABORTION DEBATE:
FINDING A FORUM
When does life begin? While scientists strive
to answer the question empirically, the world's
major religions have their own answers.
Somewhere between or within the two camps,
each of us harbors individual feelings. Why
then, should Americans cede the final word to
eight men and one woman in black robes?
by Robbie Bianchi
For better or worse, the age of instant media
coverage has turned American political discourse
into a barrage of short-lived concerns. But while
many "big" stories prove fleeting, the U.S. abortion
debate is the political equivalent of the sun rising
in the east. Nearly everyone has an opinion, and
stalwarts on both sides of the issue are passionate
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and vocal. In the 30 years
since Roe vs. Wade,
however, the American
public has assumed
that the courts are the
primary venue for the
discussion. Consequently,
legislators on both sides
of the aisle outline their
stance before their
constituents and pledge
to promote favorable
court picks if elected.
It has thus been assumed
Metaphysical questions generally fall within religious and social parameters.
that abortion is a legal
issue, and to a lesser extent, a political one.
by so many people—not only those directly
affected by the practice—because of its deep
But is it either?
cultural, religious and social underpinnings.
More than a legal question
"It's a general fact about our civic, public discourse
that moral questions are thought to be
Abortion is an intensely controversial topic because
appropriately framed either as a matter of religious
it branches far beyond the narrow precepts of law
teaching or as a matter of purely personal,
and sound bite politics. The argument is taken up

WORLD RELIGIONS ON ABORTION

batta (womb killing) and bhroona hathya (killing the undeveloped soul), but
medically therapeutic abortions are tolerated.

For many Americans, their stance on abortion is dictated by deeply held
religious beliefs. Within the world's major religions, however, there are
stark theological divisions concerning a woman's right to choose abortion.

ISLAM
Islam prohibits abortion except when the mother's life is in danger. Muslims
consider a fertilized ovum that is attached to the womb a living being that has
the potential of reaching its full formation. A developed fetus is considered a
human life and is subject to the laws of inheritance to the extent that if the
mother is sentenced to capital punishment, her life should be preserved
because she is carrying another human life.

HINDUISM
The Hindu perspective on abortion is rooted in its belief in reincarnation and
its doctrine of non-violence. Hindu scriptures refer to abortion as garha-
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unarguable opinion,"
says Shelly Kagan,
Henry R. Luce Professor
of social thought and
ethics, and adjunct
professor of law at Yale
University. "I think
there's room for rational
debate, absolutely."
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public debate featuring a reasonable reconciliation
of cultural, social and religious values—is probably
the more important of the two, but has yet to find
an effective venue.

Winnowing the debate

"Detailed discussion isn't something that American
political discourse readily lends itself to, is it?" notes
Kagan. "Our political figures want something that
can be easily summarized in a sentence or a very
short paragraph. It's just not at all clear that there's
a place for the discussion."

Nevertheless, the abortion discussion in this
country has been largely reduced to some very
narrow concepts. People wanted to know John
Roberts' stance on privacy issues not because they
value their privacy, but to divine his stance on
abortion. It is a practice that has split the discussion
in two. The first half—the effective debate—is
squeezed into an ever-narrowing channel of
discussion within a court system that is structurally
ill-equipped to handle it. The second half—a lively

Kagan, an accomplished and respected
philosopher of ethics himself, goes on to laud
contemporaries such as Martha Nussbaum and
Peter Singer for their active engagement in the
public arena on ethical and moral issues that help
shape debates over topics like abortion. And
although he stresses the importance of this public
debate, he doesn't balk at the narrow parameters
of the legal arena. "It's not so much that it's a
mistake to discuss abortion in the courts as a matter
of privacy," he says. "The fact that the moral and

Professor Shelly Kagan

BUDDHISM
Under the first of the five Buddhist precepts—to refrain from taking life—
abortion is prohibited. Life is deemed to begin as soon as consciousness arises,
and fetuses are seen as having consciousness. The Buddha's rules for his
community of monks also forbade anyone from recommending abortion.
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philosophical debate
doesn't turn at all on the
issue of privacy doesn't
mean that the legal
debate can't be cast in
those terms."
A more productive
path?
Nussbaum, Ernst Freund Distinguished Service Professor of law Professor Martha
and ethics at the Nussbaum
University of Chicago, outlines a different legal
avenue that could arguably diminish the emotional
nature of the legal debate and engage the public
in a more productive discussion.
"Certainly, the privacy approach has been the
dominant lens through which we view the debate,"
she says. "But it has numerous problems.
Abortion seems like an issue of decisional

Baha'i institutions do not legislate on the issue of abortion, and it is left to the
individuals concerned to decide the best course of action."
JUDAISM
Abortion when a woman's life is clearly in danger is mandatory in Judaism.
The mother's life takes absolute precedence over the potential life of the
fetus, which is not regarded as a full life until late in the process of birth.
However, some Jewish scholars contend that although a fetus is considered
a part of a woman's body and not a life in its own right, a person may not
voluntarily harm to his or her body, and therefore a woman may not voluntarily
abort a fetus.

BAHA'I
According to the National Spiritual Assembly of the Baha'is, "Baha'is believe
the soul becomes associated with the body at conception, and the deliberate
taking of human life is generally not permitted. Baha'i writings clearly state
that abortion merely to prevent the birth of an unwanted child is forbidden.
7
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autonomy, not one
of informational
secrecy."
Nussbaum argues
that a more productive lens through which to
view the topic
is the idea of
equality. Under
the Constitution's
equal protection
clause, it's problematic to pass
Should the discussion take
place elsewhere?
any law that offers
an asymmetrical or unequal burden to a group
that has been defined as a so-called "suspect class."
Women enjoy this protected status, so the
argument goes that in forcing a woman against
her will to continue a pregnancy, the fetus's
"personhood" is not an issue. "The problem
becomes that of demanding women to offer their
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bodies for life support," says Nussbaum. And that
would violate the equal protection clause.
Although Nussbaum asserts that certain regulations
on abortion could prove imminent under this line
of argument should women achieve true equality,
she stresses the utility of the approach. "I think it's
a more productive approach because it does
bypass this interminable debate about the moral
status of the fetus," she says.
Reframing the issue in the UK
Opening up new avenues in the legal debate as
Justice O'Connor did with the equality provision in
Casey vs. Planned Parenthood could help shape
the public dialogue as well. In the UK, where the
abortion debate is not as emotionally charged as it
is in the United States, the discussion took a
noticeable turn with the Abortion Act of 1967.
Although the UK had abortion laws and regulations
on the books dating back to 1861, it wasn't
until the issue was addressed as a public health
concern that legislation was passed to deal with it

UNITARIAN- UNIVERSALIST
According to the Unitarian-Universalist Association's official position paper,
the church "believes in the right of every woman to safe and affordable abortion
services, including federally funded abortion counseling and abortion
provision, and has called for governmental protection for abortion providers
and women who receive abortions."
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summarily. It's no surprise, then, that the issue
was settled with a piece of legislation and not a
court ruling.
All of which suggests that the U.S. courts have a
further option: deciding the issue is non-justicable,
simply not within their jurisdiction to decide. "I don't
think the problem is so much about shifting the
terms of the actual debate as it is creating an
appropriate space for the debate to take place,"
contends Kagan. "I think we would do well to create
a public sphere in which we could have a debate
on moral and legal issues instead of just
demagoguery and mindless appeal to one kind of
authority or another."
Whatever that forum may be, a courtroom with
plaintiffs and defendants arguing the merits of their
respective positions before a judge seems an
unlikely choice.
About Robbie Bianchi
Robbie Bianchi is a program coordinator and
freelance journalist from northern California.

bound to respect the sacredness of the life and well-being of the mother, for
whom devastating damage may result from an unacceptable pregnancy."
The Catholic Church's official line is well known and states that every human
being has a right to life from the moment of conception. Abortion is thus
considered a grave moral evil by the Vatican. Presbyterians, on the other
hand, "acknowledge a legitimate diversity of opinion," opposing its use as a
method of birth control while believing in safe and affordable access to
abortion for those deemed acceptable.

CHRISTIANITY
Contrary to popular belief, not all Christian sects explicitly prohibit abortion.
While the Southern Baptist Convention prohibits the practice regardless of
the circumstances of conception, the United Methodist Church feels "equally

______________
Sources: www.beliefnet.com
______________ and www.cbctrust.com.
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GUNS, VIOLENCE
AND FEDERALISM
However sacred it may be, the Second
Amendment is not the only Constitutional
provision governing America's domestic arms
race.
by Les Groscup
"Marcus Law was special to me," says Martin
Higgins. "He was one of the sweetest and brightest
kids that I've encountered, and he was
uncharacteristically respectful and well behaved
for his age—a leader."
When the 17-year-old was gunned down following a barbecue with friends on April 30,
Higgins found himself searching for answers.
"I thought Marcus would be one that avoided the
violence," he says.
Higgins, the founder of a San Francisco youth
mentorship program called "City of Dreams," has
high hopes for kids like Marcus Law, but the reality
of gun violence in communities like Hunters Point—
the rough San Francisco neighborhood where Law
lived and died—is too much to ignore. Law himself
had narrowly avoided death in two previous
shootings this year before his murder on April 30th.

Approximately three
hours to the north, the
Corning High School
shooting team—which
includes members
even younger than
Marcus Law—is learning about firearm
safety and responsible
handling. Many of
these students can be The Constitution gives us more than one tool to deal with America's gun violence problem.
found hunting game in
take a fundamentally different stance than those
their free time with family or friends in the wide
in Texarkana or Cheyenne.
open spaces of Northern California.
Gun control? Gun owners' rights? Depending on
where you live, these topics can mean vastly
different things. So why does the crux of the
debate take place almost exclusively in Washington
DC, where gun control advocates and the NRA
square off to exchange verbal blasts?

Debate over the constitutional right to keep and
bear arms has raged since the republic's early days,
but most of that discussion has focused on the
esoteric wording of the Second Amendment and
its contemporary relevance in light of increasing
violence in our cities.

Finding a useful perspective

"The Second Amendment is the primary window
through which the debate over gun ownership
must be viewed because the right is of
constitutional dimension," says Congresswoman
Sheila Jackson Lee (D-TX). Jackson Lee is the
author of H.R. 246, a bill that would amend the
Brady Handgun Violence Prevention Act to raise

Owning a gun is a peculiar American tradition, and
it's not likely to change anytime soon. The vicepresident's recent hunting accident blasted the
issue back to the fore, but public sentiment toward
the incident proved that residents of Manhattan
10
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The structural elements of that document—
elements like federalism and separation of
powers—are just as integral to contemporary U.S.
democracy as any single right afforded by the Bill
of Rights, be it the first or the second.
The United States in the 21st century is much
larger, with a population much more diverse
carrying much deadlier weapons. In light of these
very stark realities, many gun control advocates
argue that the old rules no longer apply. But what
if they looked at a more useful set of old rules, like
those provided by our federalist model?
Competing interests, or just different?
Congresswoman Sheila Jackson Lee

the age of handgun eligibility to 21 (currently, 18),
and prohibit persons under age 21 from possessing
semiautomatic assault weapons or large capacity
ammunition feeding devices, with exceptions.
"There are, of course, other social and economic
issues impacted by gun ownership in America,
such as the alarming incidents of crime and
violence in our cities, suburbs and rural areas,"
Jackson Lee goes on to say.
In short, we have problems to think about. What
goes unmentioned is the way we should think about
them. Although the U.S. Bill of Rights is perhaps
the most venerated political document in the world,
each amendment is a natural outgrowth of greater
principles that guided the Framers in shaping
the Constitution and the burgeoning republic.

"In the American system of government, states are
given wide latitude to conduct their affairs as they
deem best so long as they refrain from actions that
conflict with the U.S. Constitution or abridge the
constitutional rights of citizens," says Jackson Lee.
And although some may argue that any type of
gun control law is an infringement of their Second
Amendment rights, legal precedent has clearly said
otherwise.
"New York has had the Sullivan Law since 1911,
and if the Second Amendment is really supposed
to be a constraint on it, they haven't found out yet,"
says Boalt Hall School of Law Professor Franklin
Zimring.
The Framers envisioned the states as "laboratories
of democracy" and expected that they would differ
widely in their policy preferences, regulatory
frameworks and organizational structures. That

Congresswoman Carolyn McCarthy

doesn't stop with firearm control policy just
because the Second Amendment addresses the
issue directly. "The U.S. Constitution has long been
interpreted to permit states the authority to regulate
ownership of firearms," says Jackson-Lee. "I believe
that one size doesn't fit all when it comes to firearm
regulation. Local conditions, customs and
traditions should be taken into account."
The concept of subsidiarity—taking decisions
closest to the parties affected by them—is one of
the primary governing devices in unwieldy
federations with wildly different members like the
European Union. It gives local populations the
opportunity to address practical concerns in an
efficient manner, and it is a fundamental principle
of our federal model. But sometimes procedural
problems at the state or federal level can trip up
the process.
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The need for federal legislation

"Here we are dealing with terrorists," McCarthy
says. "And although they're on a terrorist watch list
and can't get on a plane, they can purchase a gun
anywhere they want to." McCarthy points out that
the 9/11 Commission argued that the expiration
of the assault weapons ban would make terrorists'
access to these weapons easier. "Why don't we
see any legislation under homeland security that
deals with the gun issue?" she asks.

McCarthy is the author of H.R. 1415, a bill designed
to improve the National Instant Criminal
Background Check System. She argues that it is
time to rethink the gun control debate in more
practical terms.

According to Zimring, a local option law in California
would allow major metropolitan areas to set their
own licensing standards for firearms. Furthermore,
that law would include a stipulation that says gun

10 11 12 13 14 15 16 17 18 19

within less constitutionally-complicated
boundaries. But McCarthy sees another option to
rekindle the topic in the public sphere.

"Many states—New York, Connecticut and New
Jersey, for example—have good, strong gun safety
laws," says Congresswoman Carolyn McCarthy (DNY). "And yet, the guns are coming in from other
states that have none. "So, the states aren't doing
what they're supposed to be doing. That's basically
why you need federal requirements."

"The California State Supreme Court ruled decades
ago that cities can't create licensing standards on
their own and enforce them," explains Zimring.
"What the state of California needs more than
anything is for the legislature to pass a local option
law."

9

sellers must ensure that buyers are eligible to own
not only by California state law, but also by the law
of the municipality in which he or she resides.

Zimring is careful to point out the necessity for gun
sellers to satisfy both state and local regulations. If
not for strong legislation on this point, the devolution
of authority to the states and municipalities hits a
major snag.

Professor Franklin Zimring

8

"We need to be discussing what gun violence is
costing this country each year in health care,"
McCarthy says. Although the CDC has been
disallowed from collecting data on the financial cost
of gun violence in America, conservative estimates
put the figure at around $100 billion annually when
the indirect costs such as lost productivity, mental
health treatment and legal costs are factored in.
Making gun control a public health concern is
certainly a feasible option for reframing the debate

Rethinking the problem
Although no one argues that the U.S. Constitution
holds all the answers to the country's myriad
problems, it's nevertheless important to look at the
document as a whole when an issue appears
bogged down in the minutiae of precedent or
activist talking points.
Of course, looking at the topic of gun control as
a federalism issue instead of a purely Second
Amendment concern will not bring back victims
of gun violence like Marcus Law. But by
recalibrating the debate around more practical
concerns for all parties involved, perhaps legislators
can arrive at better solutions by asking more
relevant questions.

About Les Groscup
Les Groscup is a freelance writer from
Sacramento, California.
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STATISTICALLY SPEAKING
GUN VIOLENCE AND PUBLIC HEALTH
MEDICAL COSTS
z

$22,400 each for unintentional
shootings

z

$18,400 each for gun-assault injuries

z

$5,400 each for suicides1

INDIRECT COSTS
z

$2.8 million per firearms fatality

z

$249,000 per hospitalization for
gunshot wounds

z

$73,000 per emergency room visit
and release for gunshot wounds2

1
Philip J. Cook and Jens Ludwig, Gun Violence: The Real
Costs. New York: Oxford University Press, 2000, 11.

Ted R. Miller and Mark A. Cohen, "Costs of Gunshot and
Cut/Stab Wounds in the United States, With Some
Canadian Comparisons," 29, Accident Analysis and
Prevention 329 (1997), 329-41.
2
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" THERE IS NO DEBATE."
PT talks to Carolyn McCarthy, U.S.
Congresswoman from Long Island, New
York, about the spread of gun violence in
America, the political minefield of gun
legislation and how to best frame the
debate.
PT: You've been exceptionally active on gun control
issues during your time in Congress. Could you
start by characterizing the parameters of the
discussion on Capitol Hill today?
McCarthy: There is no debate. I think I'm actually
the only one that gets up on the floor every week
to discuss the level of gun violence in the country.
Democrats and Republicans alike don't want to
go near the issue. They're afraid that if they bring
up anything that has to do with gun safety, the
NRA will come after them.
PT: But is gun safety really the issue? Doesn't
everyone on both sides of the aisle agree that there
should be safety measures?
McCarthy: Well, it's a shame, because the NRA
puts out a lot of false information about what
some of us are trying to do as far as the debate
goes. Here's a perfect example: When the assault
weapons ban expired last September during the

presidential elections, certainly John Kerry talked
about how we needed to keep the bill, and so did
George W. Bush, but Congress wouldn't even bring
up the debate. That's what the problem is; right
now, Congress is more intent on protecting the
gun industry than even discussing sensible gun
safety legislation.
There was a committee hearing last week on
making sure that the states wouldn't be able to
sue gun dealers. They're passing a bill—HR
5005—which will keep law enforcement agencies
from sharing ballistic evidence. Mayor Bloomberg
said that it was a "God awful bill." That's mainly
because our largest cities, like New York, are
having serious problems. But when you have a
bill like this being passed—and it's going to be
passed, believe me it will—it takes away the
ability of our police officers to trace the guns that
are used in crimes.
PT: The issue seems invariably framed within the
context of Second Amendment rights. Doesn't
this—the prevalence of gun violence in our urban
centers and the existence of local control laws—
indicate that our federal model may offer at least a
partial solution to the dilemma?
McCarthy: There has been a recent legislative
trend to cut out liability for gun dealers and
manufacturers for guns used in homicides and

Photo permission: Anton Newspapers

“Gun violence is no longer confined to the big cities.”

accidents. This new bill is just a follow-through
on that trend. It will protect about one percent
of gun dealers that sell illegal guns, and they're
responsible for about 57% of the guns used in
crimes. Most of those crimes are in our urban
areas, but I live in Nassau county—a very nice
area—and we're seeing an influx of guns even
there. The point is that the guns aren't being
bought and sold in New York. It's a little dis-
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couraging, but I know Mayor Bloomberg is going
to hold a conference next week with mayors from
across the country to discuss what's working and
how they can protect their citizens from illegal
guns out there. Maybe they can spark the debate.
PT: There seems to be an issue of specificity here
when we're talking about federal vs. local laws
regarding gun control. Don't the citizens of rural
Wyoming have different interests than those of
urban New York or San Francisco?
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violence in this country. That was stopped years
ago. So we've been looking on our own for outside
information from hospitals and physicians, and
it comes out to billions of dollars per year spent
on health care. That's another reason why you
need federal legislation on the issue.

McCarthy: Well, I would counteract that by saying
that states—New York, Connecticut and New
Jersey, for example—have good, strong gun safety
laws. And yet, the guns are coming in from other
states that have none. So, the states aren't doing
what they're supposed to be doing, and that's
basically why you need federal requirements. It's
certainly important because it's an interstate
commerce issue as well. In a sense, you're
absolutely right; the states could certainly take
care of it. But they aren't.

9
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McCarthy: Here we are dealing with terrorists.
We've been told by our government that there
are terrorists among us in this country. And
although they're on a terrorist watch list and can't
get on a plane, they can purchase a gun anywhere
they want to. Even the 9/11 commission came
up with information basically saying that with the
expiration of the assault weapons ban, terrorists
will now be able to go out and buy these assault
weapons. Why don't we see any legislation under
homeland security that deals with the gun issue?
I know that gun control isn't a top issue these
days, but it should be. Gun violence is no longer
an issue confined to the big cities, because it
has infiltrated our suburbs as well. The judiciary
committee recently asked to look at the NICS bill,
which passed in the House a couple years ago,
again. Here's the problem for me: they'll have a
hearing, they'll probably approve of my bill and
it'll probably come up on the floor, but I can bet
you dollars to donuts that they'll mix it in with
this other piece of legislation that the NRA is
pushing. If that happens, I probably won't be able
to vote for my own bill. That can make it a little
frustrating on my end, but it's going to pass.
That's the way we do business here, which I never
could understand.

PT: So, what is the most effective, logical
perspective from which to view and solve the issue?
McCarthy: What we need to do is change the
debate. We need to be discussing what gun
violence is costing this country each year in
health care. The Center for Disease Control is no
longer allowed to give that information out. The
CDC is supposed to look at situations that are
costing lives and money in health care, and it
comes up with solutions. But they're not allowed
to talk about solutions to the epidemic of gun

8

PT: Congresswoman, thank you for your time.
“What we need to do is change the debate.”

PT: How do you reignite the debate at the national
level if it's such a dangerous subject for legislators
wary of raising the NRA's ire?

Carolyn McCarthy represents New York's 4th
Congressional District in Long Island. She serves
on the Education and Workforce Committee, and
the Financial Services Committee.
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"WE REALLY KNOW
A LOT BETTER THAN
WE'RE DOING."
PT talks to Professor Franklin Zimring, William
G. Simon Professor of Law and Wolfen
Distinguished Scholar at Boalt Hall School of
Law, about the intricacies of gun control
legislation, the hurdles to a reasonable solution
and the best path to practical gun control
policy.
PT: What can you tell us about the legal side of
the gun control debate? Is the issue being debated
appropriately?

”There are seven layers of 19th century, county house phoniness that are involved in municipal gun control.”

Zimring: It depends on what level of the debate
you look at, really. Failures at one level can
predicate failures at another. Let's take the
context of San Francisco. In the last election in
San Francisco, voters were asked to approve—
and did approve—what I consider to be a solely
symbolic and doomed method of gun control. It
was really nothing more than an attempt to recast
what was really the restrictive licensing of
handguns and call it something else.

ago that cities can't create licensing standards
on their own and enforce them. So, that's why
they tried to re-label it. This also tells us exactly
why—if you're a liberal state representative in San
Francisco, or Los Angeles or Oakland—what the
state of California needs more than anything is
for the legislature to pass a local option law.

Why were they so desperate to call it something
else? Because California has a preemption
statute. The state supreme court ruled decades

Zimring: The local option law should say two
things. It should say that cities with populations
more than 500,000 or 200,000 have the right to

PT: Can you explain how the local option law would
ameliorate the situation?

set their own licensing standards for handguns.
Once the legislature says that, the California
Supreme Court will be delighted to approve
whatever the cities want to do.
But that's not enough on its own. The second thing
that has to happen is to give the law teeth.
California law should also provide that gun sellers
must not only satisfy themselves that the buyer
is eligible to own by California state law, but also
by the law of the municipality in which he or she
resides. That way, San Anselmo dealers can't sell
to Oakland or San Francisco citizens if Oakland
or San Francisco passes a tighter control law.

17

POLICY TODAY

<<

Previous Page

Cover

Contents

Full Screen

Search Issue

Print

Next Page >>

GUN

CONTROL:

Q & A

1

PT: It sounds like this would go a long way toward
recognizing the competing interests of people in
rural areas vs. those in high-crime urban areas.
Would it hold up?
Zimring: All of those provisions would be
unexceptional and upheld by the courts if the
legislature acted to change the preemption
statute. But until they do, there are seven layers
of 19th century county house phoniness that are
involved in municipal gun control. So that's why
people do things like banning gun shows or calling
it a commercial regulation. It's the preemption
doctrine that's the central problem.
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Zimring: New York has had the Sullivan Law since
1911, and if the Second Amendment is really
supposed to be a constraint on it, they haven't
found out yet. So we really know a lot better than
we're doing.
PT: So why isn't the preemption issue being
addressed by those who do wish to push the issue?

PT: Is legislators' reluctance to address the issue
in these terms at all tied to the difficulty in crafting
control laws that don't infringe on the Second
Amendment?

9
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PT: Is there any type of groundswell of support for
this angle at any level?
Zimring: No. The debates around gun control
that I see in California are horrendously
unsophisticated on both sides and almost solely
symbolic. I find that a disservice to the injured
and killed.
PT: Would shifting the debate in the direction you
propose have any altering affect on the firearms
lobby and their influence in politics?

PT: This sounds like a very rational solution. Why
haven't the legislatures faced up to this?
Zimring: I don't know! I think that part of the
problem is that gun control is much less popular
at the state level than at the city level. All over
the country, rural and suburban interests are
much stronger in the state legislatures. That's less
true in California than in a lot of places. I'd rather
try to pass an anti preemption statute here than
in Ohio because you have fairly substantial
Democratic majorities. I think that the other
problem is that it has never become a priority.
The most important thing that should be on the
pro-control agenda is meaningful local option in
California.

8

“Sure, other things are easier to pass, but other things
also aren’t very important.”

Zimring: I don't know why liberals don't look at it.
Sure, other things are easier to pass, but other
things also aren't very important. I'm not a great
believer in laws that require gun-free schools—
not because I think people ought to have
handguns in schools, but because I don't think
that has much to do with the homicide rate.
PT: It does seem a bit tangential from that
perspective.
Zimring: Exactly. So, if you then ask what's in the
center of the target, the answer is local option in
preemption.

Zimring: I think they'd get nervous, and I think I
know what they'd say in opposition, but again,
letting the cities do what they want is very good
political science because cities are concerned
about lethal violence and guns. So, you'd say,
"Why wouldn't the gun rights folks say, 'That's ok,
we'll stay in our suburban and rural areas?'" Well,
that's not what the game is about. I think I know
why they behave the way they behave, but I have
a hard time understanding why liberals behave
the way they do.
PT: Professor, thank you for your time.
Franklin Zimring is William G. Simon Professor
of Law and Wolfen Distinguished Scholar at UC
Berkeley's Boalt Hall School of Law. He is one of
America's leading criminologists and the author
of several influential books on the American
criminal justice system, including Crime is
Not the Problem: Violence in America (with
Hawkins, 1997).
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